Chapter

8

Compliance and
Enforcement

Parts
8-1 CODE APPLICABILITY
8-2 PLAN SUBMISSION AND APPROVAL
8-3 PERMIT TO OPERATE
8-4 INSPECTION AND CORRECTION OF VIOLATIONS
8-5 PREVENTION OF FOODBORNE DISEASE TRANSMISSION BY
EMPLOYEES
8-1 CODE APPLICABILITY
Subparts
8-101 Use for Intended Purpose
8-102 Additional Requirements
8-103 Variances
Use for 8-101.10 Public Health Protection.
Intended
Purpose (A) The REGULATORY AUTHORITY shall apply this Code to

promote its underlying purpose, as specified in § 1-102.10, of
safeguarding public health and ensuring that FOOD is safe,
UNADULTERATED, and honestly presented when offered to the
CONSUMER.

(B) In enforcing the provisions of this Code, the REGULATORY
AUTHORITY shall assess existing facilities or EQUIPMENT that
were in use before the effective date of this Code based on the
following considerations:

(1) Whether the facilities or EQUIPMENT are in good repair
and capable of being maintained in a sanitary condition;
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(2) Whether FOOD-CONTACT SURFACES comply with Subpart
4-101;

(3) Whether the capacities of cooling, heating, and holding
EQUIPMENT are sufficient to comply with § 4-301.11; and

(4) The existence of a documented agreement with the
PERMIT HOLDER that the facilities or EQUIPMENT will be
replaced as specified under § 8-304.11(G) or upgraded or
replaced as specified under { 8-304.11(H).

Additional 8-102.10 Preventing Health Hazards, Provision for
Requirements Conditions Not Addressed.

(A) If necessary to protect against public health HAZARDS or
nuisances, the REGULATORY AUTHORITY may impose specific
requirements in addition to the requirements contained in this
Code that are authorized by LAW.

(B) The REGULATORY AUTHORITY shall document the conditions
that necessitate the imposition of additional requirements and
the underlying public health rationale. The documentation
shall be provided to the PERMIT applicant or PERMIT HOLDER and
a copy shall be maintained in the REGULATORY AUTHORITY’S file
for the FOOD ESTABLISHMENT.

Variances 8-103.10 Modifications and Waivers.

The REGULATORY AUTHORITY may grant a VARIANCE by
modifying or waiving the requirements of this Code if in the
opinion of the REGULATORY AUTHORITY a health HAZARD or
nuisance will not result from the VARIANCE. If a VARIANCE is
granted, the REGULATORY AUTHORITY shall retain the information
specified under 8§ 8-103.11 in its records for the FOOD
ESTABLISHMENT.

8-103.11 Documentation of Proposed Variance and
Justification.

Before a VARIANCE from a requirement of this Code is
APPROVED, the information that shall be provided by the
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PERSON requesting the VARIANCE and retained in the
REGULATORY AUTHORITY'S file on the FOOD ESTABLISHMENT
includes:

(A) A statement of the proposed VARIANCE of the Code
requirement citing relevant Code section numbers;

(B) An analysis of the rationale for how the potential public
health HAzZARDS and nuisances addressed by the relevant
Code sections will be alternatively addressed by the
proposal; and

(C) A HACCP pLAN if required as specified under
1 8-201.13(A) that includes the information specified under
§ 8-201.14 as it is relevant to the VARIANCE requested.

8-103.12 Conformance with Approved Procedures.*

If the REGULATORY AUTHORITY grants a VARIANCE as specified in
§ 8-103.10, or a HACCP PLAN is otherwise required as
specified under § 8-201.13, the PERMIT HOLDER shall:

(A) Comply with the HACCP pLANs and procedures that are
submitted as specified under § 8-201.14 and APPROVED as
a basis for the modification or waiver; and

(B) Maintain and provide to the REGULATORY AUTHORITY,
upon request, records specified under 11 8-201.14(D) and
(E) that demonstrate that the following are routinely
employed;

(1) Procedures for monitoring the CRITICAL CONTROL
POINTS,

(2) Monitoring of the CRITICAL CONTROL POINTS,

(3) Verification of the effectiveness of the operation or
process, and

(4) Necessary corrective actions if there is failure at a
CRITICAL CONTROL POINT.
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Subparts

8-2 PLAN SUBMISSION AND APPROVAL

8-201 Facility and Operating Plans
8-202 Confidentiality
8-203 Construction Inspection and Approval

Facility and
Operating Plans

8-201.11 When Plans Are Required.

A PERMIT applicant or PERMIT HOLDER shall submit to the
REGULATORY AUTHORITY properly prepared plans and
specifications for review and approval before:

(A) The construction of a FOOD ESTABLISHMENT;

(B) The conversion of an existing structure for use as a
FOOD ESTABLISHMENT,; Of

(C) The remodeling of a FOOD ESTABLISHMENT or a change
of type of FOOD ESTABLISHMENT Or FOOD operation as
specified under § 8-302.14(C) if the REGULATORY
AUTHORITY determines that plans and specifications are
necessary to ensure compliance with this Code.

8-201.12 Contents of the Plans and Specifications.

The plans and specifications for a FOOD ESTABLISHMENT,
including a FOOD ESTABLISHMENT specified under § 8-201.13,
shall include, as required by the REGULATORY AUTHORITY based
on the type of operation, type of FOOD preparation, and FOODS
prepared, the following information to demonstrate
conformance with Code provisions:

(A) Intended menu;

(B) Anticipated volume of FOOD to be stored, prepared,
and sold or served,

(C) Proposed layout, mechanical schematics, construction
materials, and finish schedules;
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(D) Proposed EQUIPMENT types, manufacturers, model
numbers, locations, dimensions, performance capacities,
and installation specifications;

(E) Evidence that standard procedures that ensure
compliance with the requirements of this Code are
developed or are being developed; and

(F) Other information that may be required by the
REGULATORY AUTHORITY for the proper review of the
proposed construction, conversion or modification, and
procedures for operating a FOOD ESTABLISHMENT.

8-201.13 When a HACCP Plan is Required.

(A) Before engaging in an activity that requires a HACCP
PLAN, a PERMIT applicant or PERMIT HOLDER shall submit to the
REGULATORY AUTHORITY for approval a properly prepared
HACCP PLAN as specified under § 8-201.14 and the relevant
provisions of this Code if:

(1) Submission of a HACCP PLAN is required according to
LAW;

(2) A VARIANCE is required as specified under
Subparagraph 3-401.11(D)(3), 8 3-502.11, or
1 4-204.110(B);

(3) The REGULATORY AUTHORITY determines that a FOOD
preparation or processing method requires a VARIANCE
based on a plan submittal specified under § 8-201.12, an
inspectional finding, or a VARIANCE request.

(B) A PERMIT applicant or PERMIT HOLDER shall have a properly
prepared HACCP PLAN as specified under § 3-502.12.
8-201.14 Contents of a HACCP Plan.

For a FOOD ESTABLISHMENT that is required under § 8-201.13
to have a HACCP pLAN, the plan and specifications shall
indicate:
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(A) A categorization of the types of POTENTIALLY
HAZARDOUS FOODS (TIME/TEMPERATURE CONTROL FOR SAFETY
FOODS) that are specified in the menu such as soups and
sauces, salads, and bulk, solid FOops such as MEAT
roasts, or of other FOoDs that are specified by the
REGULATORY AUTHORITY;

(B) A flow diagram by specific FOOD or category type
identifying CRITICAL CONTROL POINTS and providing
information on the following:

(1) Ingredients, materials, and EQUIPMENT used in the
preparation of that Foop, and

(2) Formulations or recipes that delineate methods and
procedural control measures that address the FOob
safety concerns involved;

(C) Foob EMPLOYEE and supervisory training plan that
addresses the FOOD safety issues of concern;

(D) A statement of standard operating procedures for the
plan under consideration including clearly identifying:

(1) Each CRITICAL CONTROL POINT,

(2) The CRITICAL LIMITS for each CRITICAL CONTROL
POINT,

(3) The method and frequency for monitoring and
controlling each CRITICAL CONTROL POINT by the FOOD
EMPLOYEE designated by the PERSON IN CHARGE,

(4) The method and frequency for the PERSON IN
CHARGE to routinely verify that the FOOD EMPLOYEE is
following standard operating procedures and
monitoring CRITICAL CONTROL POINTS,

(5) Action to be taken by the PERSON IN CHARGE if the
CRITICAL LIMITS for each CRITICAL CONTROL POINT are not
met, and

(6) Records to be maintained by the PERSON IN CHARGE

to demonstrate that the HACCP PLAN is properly
operated and managed; and
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Confidentiality

Construction
Inspection and
Approval

(E) Additional scientific data or other information, as
required by the REGULATORY AUTHORITY, supporting the
determination that FooD safety is not compromised by the
proposal.

8-202.10 Trade Secrets.

The REGULATORY AUTHORITY shall treat as confidential in
accordance with LAw, information that meets the criteria
specified in LAw for a trade secret and is contained on
inspection report forms and in the plans and specifications
submitted as specified under 88§ 8-201.12 and 8-201.14.

8-203.10 Preoperational Inspections.

The REGULATORY AUTHORITY shall conduct one or more
preoperational inspections to verify that the FOOD
ESTABLISHMENT is constructed and equipped in accordance
with the APPROVED plans and APPROVED modifications of those
plans, has established standard operating procedures as
specified under  8-201.12(E), and is in compliance with LAwW
and this Code.

PERMIT TO OPERATE

Subparts

8-301 Requirement

8-302 Application Procedure
8-303 Issuance

8-304 Conditions of Retention

Requirement

8-301.11 Prerequisite for Operation.

A PERSON may not operate a FOOD ESTABLISHMENT without a
valid PERMIT to operate issued by the REGULATORY AUTHORITY.
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Application
Procedure

8-302.11 Submission 30 Calendar Days Before
Proposed
Opening.

An applicant shall submit an application for a PERMIT at least
30 calendar days before the date planned for opening a FOOD
ESTABLISHMENT or the expiration date of the current PERMIT for
an existing facility.

8-302.12 Form of Submission.

A PERSON desiring to operate a FOOD ESTABLISHMENT shall

submit to the REGULATORY AUTHORITY a written application for
a PERMIT on a form provided by the REGULATORY AUTHORITY.

8-302.13 Qualifications and Responsibilities of
Applicants.
To qualify for a PERMIT, an applicant shall:

(A) Be an owner of the FOOD ESTABLISHMENT or an officer of
the legal ownership;

(B) Comply with the requirements of this Code;
(C) As specified under 8§ 8-402.11, agree to allow access
to the FOOD ESTABLISHMENT and to provide required
information; and
(D) Pay the applicable PERMIT fees at the time the
application is submitted.

8-302.14 Contents of the Application.

The application shall include:
(A) The name, birth date, mailing address, telephone
number, and signature of the PERSON applying for the

PERMIT and the name, mailing address, and location of the
FOOD ESTABLISHMENT;
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(B) Information specifying whether the Foob
ESTABLISHMENT is owned by an association, corporation,
individual, partnership, or other legal entity;

(C) A statement specifying whether the FOoD
ESTABLISHMENT:

(1) Is mobile or stationary and temporary or
permanent, and

(2) Is an operation that includes one or more of the
following:

(a) Prepares, offers for sale, or serves POTENTIALLY
HAZARDOUS FOOD (TIME/TEMPERATURE CONTROL FOR
SAFETY FOOD):

(i) Only to order upon a CONSUMER'S request,

(i) In advance in quantities based on projected
CONSUMER demand and discards FOOD that is not
sold or served at an APPROVED frequency, or

(iii) Using time as the public health control as
specified under § 3-501.19,

(b) Prepares POTENTIALLY HAZARDOUS FOOD
(TIME/TEMPERATURE CONTROL FOR SAFETY FOOD) in
advance using a FOoD preparation method that
involves two or more steps which may include
combining POTENTIALLY HAZARDOUS
(TIME/TEMPERATURE CONTROL FOR SAFETY FOOD)
ingredients; cooking; cooling; reheating; hot or cold
holding; freezing; or thawing,

(c) Prepares FooD as specified under Subparagraph
(C)(2)(b) of this section for delivery to and
consumption at a location off the PREMISES of the
FOOD ESTABLISHMENT where it is prepared,

(d) Prepares FooD as specified under

Subparagraph (C)(2)(b) of this section for service to
a HIGHLY SUSCEPTIBLE POPULATION,
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(e) Prepares only FOOD that is not POTENTIALLY
HAZARDOUS (TIME/TEMPERATURE CONTROL OF SAFETY
FOOD), or

(f) Does not prepare, but offers for sale only
prePACKAGED FOOD that is not POTENTIALLY
HAZARDOUS (TIME/TEMPERATURE CONTROL FOR SAFETY
FOOD);

(D) The name, title, address, and telephone number of the
PERSON directly responsible for the FOOD ESTABLISHMENT;

(E) The name, title, address, and telephone number of the
PERSON who functions as the immediate supervisor of the
PERSON specified under (D) of this section such as the
zone, district, or regional supervisor;
(F) The names, titles, and addresses of:
(1) The PERSONS comprising the legal ownership as
specified under  (B) of this section including the
owners and officers, and

(2) The local resident agent if one is required based on
the type of legal ownership;

(G) A statement signed by the applicant that:

(1) Attests to the accuracy of the information provided
in the application, and

(2) Affirms that the applicant will:
(a) Comply with this Code, and
(b) Allow the REGULATORY AUTHORITY access to the
establishment as specified under § 8-402.11 and to
the records specified under 88 3-203.12 and
5-205.13 and Subparagraph 8-201.14(D)(6); and

(H) Other information required by the REGULATORY
AUTHORITY.
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Issuance

8-303.10 New, Converted, or Remodeled
Establishments.

For FOOD ESTABLISHMENTS that are required to submit plans as
specified under § 8-201.11 the REGULATORY AUTHORITY shall
iISsue a PERMIT to the applicant after:

(A) A properly completed application is submitted;
(B) The required fee is submitted:;

(C) The required plans, specifications, and information are
reviewed and APPROVED; and

(D) A preoperational inspection as specified in § 8-203.10
shows that the establishment is built or remodeled in
accordance with the APPROVED plans and specifications
and that the establishment is in compliance with this
Code.

8-303.20 Existing Establishments, Permit Renewal,
and Change of Ownership.

The REGULATORY AUTHORITY may renew a PERMIT for an
existing FOOD ESTABLISHMENT OF may issue a PERMIT to a new
owner of an existing FOOD ESTABLISHMENT after a properly
completed application is submitted, reviewed, and APPROVED,
the fees are paid, and an inspection shows that the
establishment is in compliance with this Code.

8-303.30 Denial of Application for Permit, Notice.
If an application for a PERMIT to operate is denied, the
REGULATORY AUTHORITY shall provide the applicant with a

notice that includes:

(A) The specific reasons and Code citations for the PERMIT
denial;

(B) The actions, if any, that the applicant must take to
qualify for a PERMIT; and
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Conditions of
Retention

(C) Advisement of the applicant's right of appeal and the
process and time frames for appeal that are provided in
LAW.

8-304.10 Responsibilities of the Regulatory
Authority.

(A) At the time a PERMIT is first issued, the REGULATORY
AUTHORITY shall provide to the PERMIT HOLDER a copy of this
Code so that the PERMIT HOLDER is notified of the compliance
requirements and the conditions of retention, as specified
under § 8-304.11, that are applicable to the PERMIT.

(B) Failure to provide the information specified in § (A) of this
section does not prevent the REGULATORY AUTHORITY from
taking authorized action or seeking remedies if the PERMIT
HOLDER fails to comply with this Code or an order, warning, or
directive of the REGULATORY AUTHORITY.

8-304.11 Responsibilities of the Permit Holder.

Upon acceptance of the PERMIT issued by the REGULATORY
AUTHORITY, the PERMIT HOLDER in order to retain the PERMIT
shall:

(A) Post the PERMIT in a location in the FOOD
ESTABLISHMENT that is conspicuous to CONSUMERS;

(B) Comply with the provisions of this Code including the
conditions of a granted VARIANCE as specified under

§ 8-103.12, and APPROVED plans as specified under

§ 8-201.12;

(C) If a FOOD ESTABLISHMENT is required under 8§ 8-201.13
to operate under a HACCP PLAN, comply with the plan as
specified under § 8-103.12;

(D) Immediately contact the REGULATORY AUTHORITY to

report an illness of a FOOD EMPLOYEE Or CONDITIONAL
EMPLOYEE as specified under Y 2-201.11(B);
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(E) Immediately discontinue operations and notify the
REGULATORY AUTHORITY if an IMMINENT HEALTH HAZARD may
exist as specified under § 8-404.11;

(F) Allow representatives of the REGULATORY AUTHORITY
access to the FOOD ESTABLISHMENT as specified under
§ 8-402.11;

(G) Except as specified under { (H) of this section, replace
existing facilities and EQUIPMENT specified in § 8-101.10
with facilities and EQUIPMENT that comply with this Code if:

(1) The REGULATORY AUTHORITY directs the replacement
because the facilities and EQUIPMENT constitute a
public health HAZARD or nuisance or no longer comply
with the criteria upon which the facilities and
EQUIPMENT were accepted,

(2) The REGULATORY AUTHORITY directs the replacement
of the facilities and EQUIPMENT because of a change of
ownership, or

(3) The facilities and EQUIPMENT are replaced in the
normal course of operation;

(H) Upgrade or replace refrigeration EQUIPMENT as
specified under Subparagraph 3-501.16(A)(2)(b), if the
circumstances specified under Subparagraphs (G)(1) - (3)
of this section do not occur first, and 5 years pass after the
REGULATORY AUTHORITY adopts this Code;

(I) Comply with directives of the REGULATORY AUTHORITY
including time frames for corrective actions specified in
inspection reports, notices, orders, warnings, and other
directives issued by the REGULATORY AUTHORITY in regard
to the PERMIT HOLDER'S FOOD ESTABLISHMENT Of in
response to community emergencies;

(J) Accept notices issued and served by the REGULATORY
AUTHORITY according to LAw; and
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(K) Be subject to the administrative, civil, injunctive, and
criminal remedies authorized in LAW for failure to comply
with this Code or a directive of the REGULATORY AUTHORITY,
including time frames for corrective actions specified in
inspection reports, notices, orders, warnings, and other
directives.

8-304.20 Permits Not Transferable.

A PERMIT may not be transferred from one PERSON to another
PERSON, from one FOOD ESTABLISHMENT to another, or from
one type of operation to another if the FOOD operation
changes from the type of operation specified in the
application as specified under § 8-302.14(C) and the change
in operation is not APPROVED.

8-4 INSPECTION AND CORRECTION OF VIOLATIONS
Subparts
8-401 Frequency
8-402 Competency and Access
8-403 Report of Findings
8-404 Imminent Health Hazard
8-405 Critical Violation
8-406 Noncritical Violation
Frequency 8-401.10 Establishing Inspection Interval.

(A) Except as specified in 1 (B) and (C) of this section, the
REGULATORY AUTHORITY shall inspect a FOOD ESTABLISHMENT at
least once every 6 months.

(B) The REGULATORY AUTHORITY may increase the interval
between inspections beyond 6 months if:

(1) The FOOD ESTABLISHMENT is fully operating under an

APPROVED and validated HACCP PLAN as specified under
§ 8-201.14 and 11 8-103.12(A) and (B);
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(2) The FOOD ESTABLISHMENT is assigned a less frequent
inspection frequency based on a written RISk-based
inspection schedule that is being uniformly applied
throughout the jurisdiction and at least once every 6
months the establishment is contacted by telephone or
other means by the REGULATORY AUTHORITY to ensure that
the establishment manager and the nature of FOOD
operation are not changed; or

(3) The establishment's operation involves only coffee
service and other unPACKAGED Or prePACKAGED FOOD that
IS NOt POTENTIALLY HAZARDOUS (TIME/TEMPERATURE
CONTROL FOR SAFETY FOOD) such as carbonated
BEVERAGES and snack FOOD such as chips, nuts, popcorn,
and pretzels.

(C) The REGULATORY AUTHORITY shall periodically inspect
throughout its PERMIT period a TEMPORARY FOOD
ESTABLISHMENT that prepares, sells, or serves UnPACKAGED
POTENTIALLY HAZARDOUS FOOD (TIME/TEMPERATURE CONTROL
FOR SAFETY FOOD) and that:

(1) Has improvised rather than permanent facilities or
EQUIPMENT for accomplishing functions such as
handwashing, FOOD preparation and protection, FOOD
temperature control, WAREWASHING, providing DRINKING
WATER, waste retention and disposal, and insect and
rodent control; or

(2) Has inexperienced FOOD EMPLOYEES.

8-401.20 Performance- and Risk-Based.

Within the parameters specified in § 8-401.10, the
REGULATORY AUTHORITY shall prioritize, and conduct more
frequent inspections based upon its assessment of a FOOD
ESTABLISHMENT'S history of compliance with this Code and the
establishment's potential as a vector of foodborne iliness by
evaluating:

(A) Past performance, for nonconformance with Code or
HACCP PLAN requirements that are critical;
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Access

(B) Past performance, for numerous or repeat violations
of Code or HACCP PLAN requirements that are noncritical;

(C) Past performance, for complaints investigated and
found to be valid;

(D) The HAzZARDS associated with the particular FOoDs that
are prepared, stored, or served,

(E) The type of operation including the methods and
extent of FOOD storage, preparation, and service;

(F) The number of people served; and

(G) Whether the population served is a HIGHLY
SUSCEPTIBLE POPULATION.

8-402.10 Competency of Inspectors.

An authorized representative of the REGULATORY AUTHORITY
who inspects a FOOD ESTABLISHMENT or conducts plan review
for compliance with this Code shall have the knowledge,
skills, and ability to adequately perform the required duties.

8-402.11 Allowed at Reasonable Times after Due
Notice.

After the REGULATORY AUTHORITY presents official credentials
and provides notice of the purpose of, and an intent to
conduct, an inspection, the PERSON IN CHARGE shall allow the
REGULATORY AUTHORITY to determine if the FOOD
ESTABLISHMENT is in compliance with this Code by allowing
access to the establishment, allowing inspection, and
providing information and records specified in this Code and
to which the REGULATORY AUTHORITY is entitled according to
LAW, during the FOOD ESTABLISHMENT'S hours of operation and
other reasonable times.
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8-402.20 Refusal, Notification of Right to Access,
and Final Request for Access.

If a PERSON denies access to the REGULATORY AUTHORITY, the
REGULATORY AUTHORITY shall:

(A) Inform the PERSON that:

(1) The PERMIT HOLDER is required to allow access to
the REGULATORY AUTHORITY as specified under
§ 8-402.11 of this Code,

(2) Access is a condition of the acceptance and
retention of a FOOD ESTABLISHMENT PERMIT t0 operate
as specified under § 8-304.11(F), and

(3) If access is denied, an order issued by the
appropriate authority allowing access, hereinafter
referred to as an inspection order, may be obtained
according to LAw; and

(B) Make a final request for access.

8-402.30 Refusal, Reporting.

If after the REGULATORY AUTHORITY presents credentials and
provides notice as specified under 8 8-402.11, explains the
authority upon which access is requested, and makes a final
request for access as specified in 8 8-402.20, the PERSON IN
CHARGE continues to REFUSE access, the REGULATORY
AUTHORITY shall provide details of the denial of access on an
inspection report form.

8-402.40 Inspection Order to Gain Access.
If denied access to a FOOD ESTABLISHMENT for an authorized
purpose and after complying with § 8-402.20, the REGULATORY

AUTHORITY may issue, or apply for the issuance of, an
inspection order to gain access as provided in LAW.
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Report of 8-403.10 Documenting Information and
Findings Observations.

The REGULATORY AUTHORITY shall document on an inspection
report form:

(A) Administrative information about the FOoOD
ESTABLISHMENT'S legal identity, street and mailing
addresses, type of establishment and operation as
specified under { 8-302.14(C), inspection date, and other
information such as type of water supply and SEWAGE
disposal, status of the PERMIT, and personnel certificates
that may be required; and

(B) Specific factual observations of violative conditions or
other deviations from this Code that require correction by
the PERMIT HOLDER including:

(1) Failure of the PERSON IN CHARGE to demonstrate the
knowledge of foodborne illness prevention, application
of HACCP principles, and the requirements of this
Code as specified under § 2-102.11,

(2) Failure of FOOD EMPLOYEES, CONDITIONAL
EMPLOYEES, and the PERSON IN CHARGE to report a
disease or medical condition as specified under
19 2-201.11(B) and (D),

(3) Nonconformance with criTicAL ITEMS of this Code,

(4) Failure of the appropriate FOOD EMPLOYEES to
demonstrate their knowledge of, and ability to perform
in accordance with, the procedural, monitoring,
verification, and corrective action practices required by
the REGULATORY AUTHORITY as specified under

§ 8-103.12,

(5) Failure of the PERSON IN CHARGE to provide records
required by the REGULATORY AUTHORITY for determining
conformance with a HACCP PLAN as specified under
Subparagraph 8-201.14(D)(6), and

(6) Nonconformance with CRITICAL LIMITS of a HACCP
PLAN.
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8-403.20 Specifying Time Frame for Corrections.

The REGULATORY AUTHORITY shall specify on the inspection
report form the time frame for correction of the violations as
specified under 88 8-404.11, 8-405.11, and 8-406.11.

8-403.30 Issuing Report and Obtaining
Acknowledgment of Receipt.

At the conclusion of the inspection and according to LAw, the
REGULATORY AUTHORITY shall provide a copy of the completed
inspection report and the notice to correct violations to the
PERMIT HOLDER oOr to the PERSON IN CHARGE, and request a
signed acknowledgment of receipt.

8-403.40 Refusal to Sign Acknowledgment.
The REGULATORY AUTHORITY shall:

(A) Inform a PERSON who declines to sign an
acknowledgment of receipt of inspectional findings as
specified in § 8-403.30 that:

(1) An acknowledgment of receipt is not an agreement
with findings,

(2) Refusal to sign an acknowledgment of receipt will
not affect the PERMIT HOLDER'S obligation to correct the
violations noted in the inspection report within the time
frames specified, and

(3) A refusal to sign an acknowledgment of receipt is
noted in the inspection report and conveyed to the
REGULATORY AUTHORITY'S historical record for the FOOD
ESTABLISHMENT; and

(B) Make a final request that the PERSON IN CHARGE Sign an
acknowledgment receipt of inspectional findings.
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Imminent Health
Hazard

Violation of
Critical Item

8-403.50 Public Information.

Except as specified in § 8-202.10, the REGULATORY AUTHORITY
shall treat the inspection report as a public document and
shall make it available for disclosure to a PERSON who
requests it as provided in LAW.

8-404.11 Ceasing Operations and Reporting.

(A) Except as specified in T (B) of this section, a PERMIT
HOLDER shall immediately discontinue operations and notify
the REGULATORY AUTHORITY if an IMMINENT HEALTH HAZARD may
exist because of an emergency such as a fire, flood, extended
interruption of electrical or water service, SEWAGE backup,
misuse of POISONOUS OR TOXIC MATERIALS, onset of an
apparent foodborne illness outbreak, gross insanitary
occurrence or condition, or other circumstance that may
endanger public health.

(B) A PERMIT HOLDER heed not discontinue operations in an
area of an establishment that is unaffected by the IMMINENT
HEALTH HAZARD.

8-404.12 Resumption of Operations.

If operations are discontinued as specified under 8§ 8-404.11
or otherwise according to LAW, the PERMIT HOLDER shall obtain
approval from the REGULATORY AUTHORITY before resuming
operations.

8-405.11 Timely Correction.

(A) Except as specified in  (B) of this section, a PERMIT
HOLDER shall at the time of inspection correct a violation of a
CRITICAL ITEM of this Code and implement corrective actions
for a HACCP PLAN provision that is not in compliance with its
CRITICAL LIMIT.
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Noncritical
Violation

(B) Considering the nature of the potential HAZARD involved
and the complexity of the corrective action needed, the
REGULATORY AUTHORITY may agree to or specify a longer time
frame, not to exceed 10 calendar days after the inspection, for
the PERMIT HOLDER to correct violations of a CRITICAL ITEM or
HACCP PLAN deviations.

8-405.20 Verification and Documentation of
Correction.

(A) After observing at the time of inspection a correction of a
violation of a CRITICAL ITEM or deviation, the REGULATORY
AUTHORITY shall enter the violation and information about the
corrective action on the inspection report.

(B) As specified under  8-405.11(B), after receiving
notification that the PERMIT HOLDER has corrected a violation of
a CRITICAL ITEM or HACCP PLAN deviation, or at the end of the
specified period of time, the REGULATORY AUTHORITY shall
verify correction of the violation, document the information on
an inspection report, and enter the report in the REGULATORY
AUTHORITY'S records.

8-406.11 Time Frame for Correction.

(A) Except as specified in T (B) of this section, the PERMIT
HOLDER shall correct noncritical violations by a date and time
agreed to or specified by the REGULATORY AUTHORITY but no
later than 90 calendar days after the inspection.

(B) The REGULATORY AUTHORITY may approve a compliance
schedule that extends beyond the time limits specified under
1 (A) of this section if a written schedule of compliance is
submitted by the PERMIT HOLDER and no health HAZARD exists
or will result from allowing an extended schedule for
compliance.
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Note: Sections 8-5to 8-8 have been added to this section from Annex 1 of the FDA Food Code

8-5 PREVENTION OF FOODBORNE DISEASE TRANSMISSION BY
EMPLOYEES
Subpart
8-501 Investigation and Control
Investigation 8-501.10 Obtaining Information: Personal History of
and Control lliness, Medical Examination, and

Specimen Analysis.

The REGULATORY AUTHORITY shall act when it has reasonable
cause to believe that a FOOD EMPLOYEE Or CONDITIONAL
EMPLOYEE has possibly transmitted disease; may be infected
with a disease in a communicable form that is transmissible
through FOOD; may be a carrier of infectious agents that
cause a disease that is transmissible through FooD; or is
affected with a boil, an infected wound, or acute respiratory
infection, by:

(A) Securing a confidential medical history of the FOoOD
EMPLOYEE Or CONDITIONAL EMPLOYEE suspected of
transmitting disease or making other investigations as
deemed appropriate; and

(B) Requiring appropriate medical examinations, including
collection of specimens for laboratory analysis, of a
suspected FOOD EMPLOYEE Or CONDITIONAL EMPLOYEE.

8-501.20 Restriction or Exclusion of Food Employee,
or Summary Suspension of Permit.

Based on the findings of an investigation related to a FOoD
EMPLOYEE Or CONDITIONAL EMPLOYEE Who is suspected of being
infected or diseased, the REGULATORY AUTHORITY may issue
an order to the suspected FOOD EMPLOYEE, CONDITIONAL
EMPLOYEE Or PERMIT HOLDER instituting one or more of the
following control measures:

Annex 1 — Compliance & Enforcement
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(A) RESTRICTING the FOOD EMPLOYEE Or CONDITIONAL
EMPLOYEE;

(B) EXCLUDING the FOOD EMPLOYEE Or CONDITIONAL
EMPLOYEE; Or

(C) Closing the FOOD ESTABLISHMENT by summarily
suspending a PERMIT to operate in accordance with LAW.

8-501.30 Restriction or Exclusion Order: Warning or
Hearing Not Required, Information
Required in Order.

Based on the findings of the investigation as specified in

§ 8-501.10 and to control disease transmission, the
REGULATORY AUTHORITY may issue an order of RESTRICTION or
EXCLUSION to a suspected FOOD EMPLOYEE or the PERMIT
HOLDER without prior warning, notice of a hearing, or a hearing
if the order:

(A) States the reasons for the RESTRICTION Or EXCLUSION
that is ordered;

(B) States the evidence that the FOOD EMPLOYEE or PERMIT
HOLDER shall provide in order to demonstrate that the
reasons for the RESTRICTION or EXCLUSION are eliminated;

(C) States that the suspected FOOD EMPLOYEE or the
PERMIT HOLDER may request an appeal hearing by
submitting a timely request as provided in LAw; and

(D) Provides the name and address of the REGULATORY
AUTHORITY representative to whom a request for an appeal
hearing may be made.

Annex 1 — Compliance & Enforcement
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8-501.40 Removal of Exclusions and Restrictions.

The REGULATORY AUTHORITY shall release a FOOD EMPLOYEE,
OR CONDITIONAL EMPLOYEE from RESTRICTION Of EXCLUSION
according to LAW and the conditions specified under

8§ 2-201.13.

8-6 CONSTITUTIONAL PROTECTION
Subparts

8-601 Procedural Safeguards
8-602 Judicial Review

Procedural 8-601.10 Preservation of Rights.

Safeguards
The REGULATORY AUTHORITY shall justly apply the remedies
according to LAW and this Code, to preserve the rights to equal
protection and due process of a PERSON to whom the remedies
are applied.

Judicial Review 8-602.10 Rights of Recipients of Orders or Decisions.
A recipient of a REGULATORY AUTHORITY order or decision may file

a petition for judicial review in a court of competent jurisdiction
after available administrative appeal remedies are exhausted.

Annex 1 — Compliance & Enforcement
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8-7 NOTICES

Subpart

8-701 Service of Notice

Service of Notice

8-701.10 Proper Methods.

(Note: Adoption of this section provides the basis for serving
notice of inspectional findings as specified in § 8-403.30 and
would be cited there.)

A notice issued in accordance with this Code shall be considered to
be properly served if it is served by one of the following methods:

(A) The notice is personally served by the REGULATORY
AUTHORITY, a LAW enforcement officer, or a PERSON authorized to
serve a civil process to the PERMIT HOLDER, the PERSON IN
CHARGE, Or PERSON operating a FOOD ESTABLISHMENT without a
PERMIT;

(B) The notice is sent by the REGULATORY AUTHORITY to the last
known address of the PERMIT HOLDER or the PERSON operating a
FOOD ESTABLISHMENT without a PERMIT, by registered or certified
mail or by other public means so that a written acknowledgment
of receipt may be acquired; or

(C) The notice is provided by the REGULATORY AUTHORITY in
accordance with another manner of service authorized in LAW.

8-701.20 Restriction or Exclusion Order, Hold Order or
Summary Suspension.

An EMPLOYEE RESTRICTION Or EXCLUSION order, an order to hold and
not distribute FooD, such as a hold, detention, embargo, or seizure
order which is hereinafter referred to as a hold order, or a summary
suspension order shall be:

Annex 1 — Compliance & Enforcement
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(A) Served as specified in § 8-701.10(A); or

(B) Clearly posted by the REGULATORY AUTHORITY at a public
entrance to the FOOD ESTABLISHMENT and a copy of the notice
sent by first class mail to the PERMIT HOLDER or to the owner or
custodian of the FOOD, as appropriate.

8-701.30 When Notice is Effective.

Service is effective at the time of the notice's receipt or if service is
made as specified in { 8-701.20(B), at the time of the notice's
posting.

8-701.40 Proof of Proper Service.

Proof of proper service may be made by affidavit of the PERSON
making service or by admission of the receipt signed by the PERMIT
HOLDER, the PERSON operating a FOOD ESTABLISHMENT without a
PERMIT to operate, or an authorized agent.

Annex 1 — Compliance & Enforcement
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8-8

REMEDIES
Subparts
8-801 Criteria for Seeking Remedies
Administrative
8-802 Inspection Orders
8-803 Holding, Examination, and Destruction of Food
8-804 Summary Permit Suspension
8-805 Hearings Administration
8-806 Hearing Officer, Purpose,
Qualifications, Appointment, and Powers
8-807 Rights of Parties and Evidence
8-808 Settlement
Judicial
8-809 Inspection Orders
8-810 Means of Instituting Judicial Enforcement
Proceedings
8-811 Criminal Proceedings
8-812 Injunctive Proceedings
8-813 Civil Proceedings

Criteria for
Seeking
Remedies

8-801.10 Conditions Warranting Remedy.

The REGULATORY AUTHORITY may seek an administrative or
judicial remedy to achieve compliance with the provisions of this
Code if a PERSON operating a FOOD ESTABLISHMENT Or EMPLOYEE:

(A) Fails to have a valid PERMIT to operate a FOOD
ESTABLISHMENT as specified under § 8-301.11;

(B) Violates any term or condition of a PERMIT as specified
under 8 8-304.11;

(C) Allows serious or repeated code violations to remain
uncorrected beyond time frames for correction APPROVED,
directed, or ordered by the REGULATORY AUTHORITY under
11 8-405.11(A) and (B), and 1 8-406.11(A) and (B);

(D) Fails to comply with a REGULATORY AUTHORITY order
issued as specified in § 8-501.20 concerning an EMPLOYEE Or
CONDITIONAL EMPLOYEE suspected of having a disease
transmissible through FOoD by infected PERSONS;
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Administrative

Inspection
Orders

(E) Fails to comply with a hold order as specified in
§ 8-803.10;

(F) Fails to comply with an order issued as a result of a
hearing for an administrative remedy as specified in
§ 8-806.40; or

(G) Fails to comply with a summary suspension order issued
by the REGULATORY AUTHORITY as specified in 8§ 8-701.20
and 8-804.10.

8-802.10 Gaining Access to Premises and Records.
(Note: Adoption of this section provides the basis for

Subparagraph 8-402.20(A)(3) and 8§ 8-402.40 and would be
cited there.)

The REGULATORY AUTHORITY may order access for one or more of

the following purposes, subject to LAW for gaining access:
(A) If admission to the PREMISES of a FOOD ESTABLISHMENT iS
denied or other circumstances exist that would justify an
inspection order under LAW, to make an inspection including
taking photographs;
(B) To examine and sample the Foop; and
(C) To examine the records on the PREMISES relating to FOOD
purchased, received, or used by the FOOD ESTABLISHMENT.

8-802.20 Contents of Inspection Order.

The REGULATORY AUTHORITY'S inspection order shall:

(A) Stipulate that access be allowed on or to the described
PREMISES, FOOD, or records under the order's provisions;

(B) Provide a description that specifies the PREMISES, FOOD,
or records subject to the order; and

(C) Specify areas to be accessed and activities to be
performed.
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Holding,
Examination,
and Destruction
of Food

8-803.10 Hold Order, Justifying Conditions and Removal
of Food.

(Note: Adoption of this section provides the basis for
1 3-202.18(B) and would be cited there.)

(A) According to time limits imposed by LAW, the REGULATORY
AUTHORITY may place a hold order on a Foop that:

(1) Originated from an uNAPPROVED Source;
(2) May be unsafe, ADULTERATED, or not honestly presented;

(3) Is not labeled according to LAW, or, if raw MOLLUSCAN
SHELLFISH, is not tagged or labeled according to LAwW; or

(4) Is otherwise not in compliance with this Code.

(B) If the REGULATORY AUTHORITY has reasonable cause to
believe that the hold order will be violated, or finds that the order
IS violated, the REGULATORY AUTHORITY may remove the FOOD
that is subject to the order to a place of safekeeping.

8-803.20 Hold Order, Warning or Hearing Not Required.

The REGULATORY AUTHORITY may issue a hold order to a PERMIT
HOLDER oOr to a PERSON who owns or controls the FooD, as
specified in § 8-803.10, without prior warning, notice of a
hearing, or a hearing on the hold order.

8-803.30 Hold Order, Contents.
The hold order notice shall:

(A) State that FOOD subject to the order may not be used,
sold, moved from the FOOD ESTABLISHMENT, or destroyed
without a written release of the order from the REGULATORY
AUTHORITY;

(B) State the specific reasons for placing the FooD under the
hold order with reference to the applicable provisions of this
Code and the HAZARD or adverse effect created by the
observed condition;

(C) Completely identify the FOOD subject to the hold order by
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the common name, the label information, a container
description, the quantity, REGULATORY AUTHORITY'S tag or
identification information, and location;

(D) State that the PERMIT HOLDER has the right to an appeal
hearing and may request a hearing by submitting a timely
request as specified in 88 8-805.10 and 8-805.20;

(E) State that the REGULATORY AUTHORITY may order the
destruction of the FoobD if a timely request for an appeal
hearing is not received; and

(F) Provide the name and address of the REGULATORY
AUTHORITY representative to whom a request for an appeal
hearing may be made.

8-803.40 Hold Order, Official Tagging of Food.

(A) The REGULATORY AUTHORITY shall securely place an official
tag or label on the FOoD or containers or otherwise
conspicuously identify FOOD subject to the hold order.

(B) The tag or other method used to identify a FOoD that is the
subject of a hold order shall include a summary of the provisions
specified in . 8-803.30 and shall be signed and dated by the
REGULATORY AUTHORITY.

8-803.51 Hold Order, Food May Not Be Used or Moved.

(A) Except as specified in { (B) of this section, a FooD placed
under a hold order may not be used, sold, served, or moved
from the establishment by any PERSON.

(B) The REGULATORY AUTHORITY may allow the PERMIT HOLDER the
opportunity to store the FOoD in an area of the FOoOD
ESTABLISHMENT if the FOOD is protected from subsequent
deterioration and the storage does not restrict operations of the
establishment.

8-803.60 Examining, Sampling, and Testing Food.

The REGULATORY AUTHORITY may examine, sample, and test
FooD in order to determine its compliance with this Code.
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Summary
Permit
Suspension

8-803.70 Hold Order, Removing the Official Tag.

Only the REGULATORY AUTHORITY may remove hold order tags,
labels, or other identification from FOOD subject to a hold order.

8-803.80 Destroying or Denaturing Food.

If a hold order is sustained upon appeal or if a timely request for
an appeal hearing is not filed, the REGULATORY AUTHORITY may
order the PERMIT HOLDER oOr other PERSON who owns or has
custody of the FOOD to bring the FOoD into compliance with this
Code or to destroy or denature the FOOD under the REGULATORY
AUTHORITY'S supervision.

8-803.90 Releasing Food from Hold Order.

The REGULATORY AUTHORITY shall issue a notice of release from a
hold order and shall remove hold tags, labels, or other
identification from the FoopD if the hold order is vacated.

8-804.10 Conditions Warranting Action.

The REGULATORY AUTHORITY may summarily suspend a PERMIT to
operate a FOOD ESTABLISHMENT if it determines through
inspection, or examination of EMPLOYEES, FOOD, records, or other
means as specified in this Code, that an IMMINENT HEALTH HAZARD
exists.

8-804.20 Summary Suspension, Warning or Hearing Not
Required.

The REGULATORY AUTHORITY may summarily suspend a PERSON'S

PERMIT as specified in § 8-804.10 by providing written notice as

specified in § 8-701.20 of the summary suspension to the PERMIT

HOLDER Or PERSON IN CHARGE, without prior warning, notice of a

hearing, or a hearing.

8-804.30 Contents of the Notice.

A summary suspension notice shall state:
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Hearings
Administration

(A) That the FOOD ESTABLISHMENT PERMIT is immediately
suspended and that all FooD operations shall immediately
cease;

(B) The reasons for summary suspension with reference to
the provisions of this Code that are in violation;

(C) The name and address of the REGULATORY AUTHORITY
representative to whom a written request for reinspection
may be made and who may certify that reasons for the
suspension are eliminated; and

(D) That the PERMIT HOLDER may request an appeal hearing
by submitting a timely request as specified in 88 8-805.10
and 8-805.20.

8-804.40 Time Frame for Reinspection.

After receiving a written request from the PERMIT HOLDER stating
that the conditions cited in the summary suspension order no
longer exist, the REGULATORY AUTHORITY shall conduct a
reinspection of the FOOD ESTABLISHMENT for which the PERMIT was
summarily suspended within 2 business days, which means 2
days during which the REGULATORY AUTHORITY'S office is open to
the public.

8-804.50 Term of Suspension, Reinstatement of Permit.

(A) A summary suspension shall remain in effect until the
conditions cited in the notice of suspension no longer exist and
their elimination has been confirmed by the REGULATORY
AUTHORITY through reinspection and other means as appropriate.

(B) The suspended PERMIT shall be reinstated immediately if the
REGULATORY AUTHORITY determines that the public health HAZARD
or nuisance no longer exists. A notice of reinstatement shall be
provided to the PERMIT HOLDER Or PERSON IN CHARGE.

8-805.10 Response to Notice of Hearing or Request for
Hearing, Basis and Time Frame.

(Note: Adoption of this section provides the basis for
1191 8-303.30(C) and 8-501.30(C). 11 8-805.10(C) and (D) would
be cited there.)
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(A) A PERSON who receives a notice of hearing for an
administrative remedy as specified in Part 8-7, § 8-801.10, or
1 8-805.30(A) and elects to respond to the notice shall file a
response to notice as specified in § 8-805.20 within 7 calendar
days after service.

(B) A PERMIT applicant may request a hearing regarding the
disposition of an application for a new or revised PERMIT if the
REGULATORY AUTHORITY does not issue or deny the PERMIT within
the time frame specified in LAW.

(C) A PERMIT HOLDER may request a hearing to address concerns
about the REGULATORY AUTHORITY'S denial of application for a
PERMIT or request for a VARIANCE, or compliance actions, except
that a hearing request does not stay the REGULATORY AUTHORITY'S
restriction or exclusion of EMPLOYEES specified in 88 8-501.10 -
8-501.40, a hold order specified in § 8-803.10, or the imposition
of a summary suspension specified in § 8-804.10.

(D) A PERSON desiring a hearing in response to a denial of an
application for PERMIT or an adverse administrative determination
shall submit a hearing request to the REGULATORY AUTHORITY
within 10 calendar days of the date of the denial, inspection, or
compliance action, unless the REGULATORY AUTHORITY specifies in
certain situations that the request shall be submitted within a
shorter period of time.

8-805.20 Response to a Notice of Hearing or Request for
Hearing, Required Form and Contents.
A response to a hearing notice or a request for hearing as
specified in § 8-805.10 shall be in written form and contain the
following:
(A) If a response to notice of hearing,

(1) An admission or denial of each allegation of fact;

(2) A statement as to whether the respondent waives the
right to a hearing; and may also contain

(3) A statement of defense, mitigation, or explanation
concerning any allegation of fact; and

(4) A request to the REGULATORY AUTHORITY for a
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settlement of the proceeding by consent agreement, if the
REGULATORY AUTHORITY will provide this opportunity.

(B) If a request for hearing,

(1) A statement of the issue of fact specified in
1 8-805.30(B) for which the hearing is requested; and

(2) A statement of defense, mitigation, denial, or
explanation concerning each allegation of fact.

(C) If either a response to notice of hearing or a request for a
hearing,

(1) A statement indicating whether the presence of
witnesses for the REGULATORY AUTHORITY is required; and

(2) The name and address of the respondent's or
requester's legal counsel, if any.

8-805.30 Provided Upon Request.

The REGULATORY AUTHORITY shall hold hearings according to LAW
and the provisions of this Code:

(A) As determined necessary by LAW or the REGULATORY
AUTHORITY to accomplish the purpose and intent of this Code
specified in § 8-101.10; and

(B) As requested by a PERMIT applicant or a PERMIT HOLDER if:

(1) Requested as specified in § 8-805.10, and

(2) The request demonstrates that there is a genuine and
material issue of fact that justifies that a hearing be held.

8-805.40 Provided in Accordance with Law.

Hearings shall be conducted according to LAw, administrative
procedures, and this Code.

8-805.50 Timeliness, Appeal Proceeding Within 5
Business Days, Other Proceeding Within 30
Calendar Days.
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(A) The REGULATORY AUTHORITY shall afford a hearing:

(1) Except as provided in § (B) of this section, within 5
business days after receiving a written request for an appeal
hearing from:

(a) A PERSON Who is EXCLUDED by the REGULATORY
AUTHORITY from working in a FOOD ESTABLISHMENT as
specified in 88§ 8-501.10 - 8-501.40,

(b) A PERMIT HOLDER Or PERSON Whose FOOD is subject to
a hold order as specified in Subpart 8-803, or

(c) A PERMIT HOLDER Whose PERMIT is summarily
suspended as specified in Subpart 8-804; and

(2) Within 30 calendar days but no earlier than 7 calendar
days after the service of a hearing notice to consider
administrative remedies for other matters as specified in

1 8-805.10(C) or for matters as determined necessary by the
REGULATORY AUTHORITY.

(B) A PERMIT HOLDER Or PERSON Who submits a request for a
hearing as specified in Subparagraphs (A)(1)(a)-(c) of this
section may waive the prompt hearing in the written request to
the REGULATORY AUTHORITY.

8-805.60 Notice, Contents.
A notice of hearing shall contain the following information:
(A) Time, date, and place of the hearing;

(B) Purpose of the hearing;

(C) Facts that constitute the basis or reason for the hearing
including specific details of violations or allegations;

(D) The rights of the respondent, including the right to be
represented by counsel and to present withesses and
evidence on the respondent's behalf as specified in

§ 8-807.10;

(E) At the REGULATORY AUTHORITY'S discretion, the procedure
for the respondent to request an offer from the REGULATORY
AUTHORITY to settle the matter;
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(F) The consequences of failing to appear at the hearing;
(G) The maximum sanctions or penalties as specified in

11 8-806.40(B) - (D) that may result from the hearing if the
hearing concerns a proposed administrative remedy and if
the facts are found to be as alleged;

(H) If the hearing concerns a proposed administrative
remedy, a statement specifying the form and time frame for
response as specified in § 8-805.10;

() Notification that the written response shall include the
information specified in § 8-805.20; and

(J) The name and address of the PERSON to whom such
written response shall be addressed.

8-805.70 Proceeding Commences Upon Notification.

A hearing proceeding commences at the time the REGULATORY

AUTHORITY notifies the respondent of the hearing proceeding.

8-805.80 Procedure, Expeditious and Impartial.

Hearings shall be conducted in an expeditious and impatrtial

manner.

8-805.90 Confidential.

(A) Hearings or portions of hearings may be closed to the public:
(1) If compelling circumstances, such as the need to discuss
in the hearing a PERSON'S medical condition or a FOOD
ESTABLISHMENT'S trade secrets, indicate that it would be
prudent; and
(2) According to LAW, such as an open meetings LAW.

(B) A party to a hearing shall maintain confidentiality of

discussions that warrant closing the hearing to the public.

8-805.100 Record of Proceeding.
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Hearing Officer,
Purpose
Qualifications,
Appointment,
and Powers

A complete record of a hearing shall be prepared under the
direction of the PERSON conducting the hearing and maintained
as part of the REGULATORY AUTHORITY'S records for the FOOD
ESTABLISHMENT. Except as required by LAw, a verbatim transcript
of the hearing need not be prepared.

8-806.10 Appointment by Regulatory Authority and
Purpose.

The REGULATORY AUTHORITY may appoint a PERSON such as an
adjudicator, administrative LAwW judge, or examiner, hereinafter
referred to as a hearing officer, who presides over a proceeding
initiated by the REGULATORY AUTHORITY or by a PERSON contesting
an action of the REGULATORY AUTHORITY, to perform one or more
of the following:

(A) Hear the facts presented by an applicant or a PERMIT
HOLDER;

(B) Make a decision or recommendation concerning
administrative remedies to achieve compliance with this
Code; or

(C) Address other concerns or allegations appropriately
raised according to LAW, in the matter before the hearing
officer.

8-806.20 Qualifications.

A hearing officer shall be knowledgeable of the provisions of this
chapter and the LAwW as they relate to hearings, and be:

(A) A REGULATORY AUTHORITY representative other than the
PERSON Who inspects the FOOD ESTABLISHMENT or who has
any other role in making the decision that is being contested:;
or

(B) An individual who is not employed by the REGULATORY
AUTHORITY.
8-806.30 Powers, Administration of Hearings.

(A) A hearing officer shall have the following powers in a hearing
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in which the hearing officer presides:

(1) Setting and conducting the course of a hearing requested
in accordance with or authorized by this Code,

(2) Issuing subpoenas in the name of the REGULATORY
AUTHORITY at the request of a party to a hearing,
administering oaths and affirmations, examining witnesses,
receiving evidence,

(3) Approving a consent agreement on the issues involved in
the hearing entered into by the REGULATORY AUTHORITY and
the respondent after the respondent receives a hearing
notice,

(4) Sustaining, modifying, rescinding, or vacating an order or
directive of the REGULATORY AUTHORITY in an appeal hearing
proceeding, and if the order or directive is sustained, ordering
appropriate measures to execute the REGULATORY
AUTHORITY'sS order or directive; and

(B) Unless a party appeals to the head of the REGULATORY
AUTHORITY within 15 days of the hearing or a lesser number of
days specified by the hearing officer:

(1) Rendering a binding decision and final order in a
proceeding after conducting a hearing, if the respondent has
not waived the right to a hearing, and

(2) Then notifying the respondent of the decision and the

order which contains the findings and conclusions of LAw.
8-806.40 Powers, Administrative Remedies.
The hearing officer shall have the following powers in a hearing
proceeding concerning an administrative remedy specified in
88 8-801.10 and 8-805.30:

(A) Issuing orders to abate or correct violations of this Code

and establishing a schedule for the abatement or correction
of violations;
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(B) Making a finding of fact regarding the occurrence of each
violation and assessing, levying, and ordering a reasonable
civil penalty, according to LAW and not to exceed the amount
specified in § 8-813.10(B) for each violation of this Code that
is alleged and found to be committed, and calculated based
on each day a violation occurs as specified in § 8-813.10(C);

(C) Suspending, revoking, modifying, or imposing reasonable
restrictions or conditions on a PERMIT to operate a FOOD
ESTABLISHMENT, or ordering the closure of a FOOD
ESTABLISHMENT that is operated without a valid PERMIT as
required under § 8-301.11;

(D) Making a finding of fact regarding the occurrence of each
violation of the REGULATORY AUTHORITY'S or hearing officer's
LAwful order issued in accordance with this Code and
assessing, levying, and ordering a reasonable civil penalty, in
accordance with Law and not to exceed the amount specified
in 9 8-813.10(B) for each violation of this Code that is alleged
and found to be committed, and calculated based on each
day a violation occurs as specified in { 8-813.10(C);

(E) Deferring or suspending the imposition of a decision or
execution of an order, and imposing a probationary period,
upon the condition that the respondent comply with the
hearing officer's reasonable terms and conditions;

(F) Dismissing the appeal if the matter is settled between the
REGULATORY AUTHORITY and the respondent after a hearing
notice is served,;

(G) Ordering reinspection of a FOOD ESTABLISHMENT t0
determine compliance with a hearing officer's order;

(H) Suspending or ordering the payment of a fee established
by the REGULATORY AUTHORITY for a reinspection that is
required to determine compliance and for the reinstatement
of a PERMIT after suspension;

(I) Retaining and exercising jurisdiction for a specific period of
time not to exceed 90 calendar days after the hearing
officer's decision and final order is issued, over a respondent
who receives a hearing notice; and

(J) Modifying or setting aside an order by rehearing upon the
hearing officer's own motion, the motion of the REGULATORY
AUTHORITY, or the motion of the respondent.
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Rights of
Parties and
Evidence

Settlement

8-807.10 Rights of Parties.
Parties to a hearing may be represented by counsel, examine

and cross examine witnesses, and present evidence in support
of their position.

8-807.20 Evidence to be Presented by the Regulatory
Authority.

The REGULATORY AUTHORITY shall present at the hearing its

evidence, orders, directives, and reports related to the proposed

or appealed administrative remedy.

8-807.30 Evidence to be Excluded.

Evidence shall be EXCLUDED:
(A) If it is irrelevant, immaterial, unduly repetitious, or
excludable on constitutional or statutory grounds or on the
basis of evidentiary privilege recognized by the state's courts;

or

(B) Otherwise according to LAW.

8-807.40 Testimony under Oath.

Testimony of parties and witnesses shall be made under oath or
affirmation administered by a duly authorized official.

8-807.50 Written Evidence.

Written evidence may be received if it will expedite the hearing
without substantial prejudice to a party's interests.

8-807.60 Documentary Evidence.

Documentary evidence may be received in the form of a copy or

excerpt.

8-808.10 Authorization.
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Judicial

Inspection
Orders

The REGULATORY AUTHORITY may settle a case after a notice of
hearing is served by providing a respondent with an opportunity
to request a settlement before a hearing commences on the
matter and by entering into a consent agreement with the
respondent.

8-808.20 Respondent Acceptance of Consent Agreement
Is Waiver of Right to Appeal.

Respondents accepting a consent agreement waive their right to
a hearing on the matter.

8-809.10 Gaining Access to Premises and Records.

(Note: Adoption of this section provides the basis for
Subparagraph 8-402.20(A)(3) and § 8-402.40 and would be
cited there.)

The REGULATORY AUTHORITY may seek access for one or more of
the following purposes, according to LAw for gaining access:

(A) If admission to the PREMISES Of a FOOD ESTABLISHMENT iS
denied or other circumstances exist that would justify an
inspection order under LAw, to make an inspection including
taking photographs;

(B) To examine and sample the FooD; and

(C) To examine the records on the PREMISES relating to FOOD
purchased, received, or used by the FOOD ESTABLISHMENT.

8-809.20 Contents of Court Petition.

In the absence of a specific set of requirements established by
LAW, in its petition to the court to compel access the REGULATORY
AUTHORITY shall:

(A) Describe in detail the PREMISES, FOOD, or records on or to
which access was denied,;

(B) Detail the legal authority to regulate and to have access
for a specific purpose on or to the PREMISES, FOOD, or records
where access was denied; and
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(C) Provide information that the FOOD ESTABLISHMENT
possesses a valid PERMIT from the REGULATORY AUTHORITY
and that it applies to the PREMISES where access was denied;
or

(D) Provide information that a PERSON is known to be or
suspected of operating a FOOD ESTABLISHMENT without
possessing a valid PERMIT as specified in LAW and under this
Code.

8-809.30 Sworn Statement of Denied Access.

The REGULATORY AUTHORITY shall demonstrate to the court by
affidavit, sworn testimony, or both that:

(A) Access on or to the PREMISES, FOOD, or records was
denied after the REGULATORY AUTHORITY acted as specified in
88 8-402.20 and 8-402.30; or
(B) There is reason to believe that a FOOD ESTABLISHMENT isS
being operated on the PREMISES and that access was denied
or is sought under a REGULATORY AUTHORITY'S reasonable
administrative plan to enforce the provisions of this Code.
8-809.40 Contents of an Order.

Upon petition of the REGULATORY AUTHORITY, the court may issue
an inspection order that:

(A) Includes the information specified in §{ 8-802.20(A) - (C);
and

(B) Orders or authorizes any other identified agencies and
persons including LAwW enforcement agencies to execute, or
assist with the execution of, the order.

8-809.50 Optional Contents of an Order.

Upon petition of the REGULATORY AUTHORITY, the court may
further issue an inspection order that:

(A) Provides a maximum time limit for the order's execution;

233



(B) Authorizes Law enforcement officers who assist in the
order's execution to use necessary force against PERSONS or
property to execute the order; and

(C) Requires that the agencies or PERSONS ordered or
authorized to execute the order shall report to the court the
date and time of the order's execution and the findings
reached by the inspection, examination, or sampling
conducted under the order.

Means of 8-810.10 Institution of Proceedings.

Instituting

Judicial (A) Proceedings to enforce this Code may be instituted by the
Enforcement REGULATORY AUTHORITY according to LAW by issuing a citation or
Proceedings summons, by filing a misdemeanor complaint affidavit and

request for a warrant of arrest with the court of competent
jurisdiction, or by referring the complaint to a grand jury for
indictment, as appropriate.

(B) The REGULATORY AUTHORITY may designate a representative
to issue summons or citations or sign warrants on behalf of the
agency.

Criminal 8-811.10 Authorities, Methods, Fines, and Sentences.
Proceedings
A person who violates a provision of this Code shall be guilty of a
misdemeanor, punishable by as provided in section 1-6 (of the
Bernalillo County Code).

Injunctive 8-812.10 Petitions for Injunction.

Proceeding
The REGULATORY AUTHORITY may, according to LAw, petition a
court of competent jurisdiction for temporary or permanent
injunctive relief to achieve compliance with the provisions of this
Code or its orders.
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